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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 447 OF 2017 

 

SULEKA NOOR YUSUF………………..……….…….…….CLAIMANT/ RESPONDENT 

VERSUS 

ORANGE DEMOCRATIC PARTY……….……………..RESPONDENT/APPLICANT 

 

JUDGMENT   

 

Summary of the Case 

1. On 24th July 2017, the Claimant/Respondent filed this Complaint seeking 

inclusion into the Respondent nomination party list- marginalised category on 

the basis that her clan had not been considered in the final list whereas in the 

process of compiling the list her name had been included as representative 

of her clan in that category.  She sought to be included into the list. 

2. On 27th July 2017, the parties recorded consent in open court in terms that 

the Claimant would be included as the third nominee in the Respondent‟s 

list. 

3. A Notice of Motion filed on 3rd August 2017 seeking the setting aside of the 

consent order entered before this Tribunal on 27th July 2017 was filed by the 

Respondent/Applicant.  

4. In the said application, the Respondent is further seeking leave to respond to 

the Complaint dated 23rd July 2017 vide Replying Affidavit sworn by Olga 

Karani on 2nd August 2017, and the Complaint be determined on merits. 

5. Through a Supporting Affidavit dated 1st August 2017, Counsel for the 

Respondent, Mr. Frederick Orego, avers that he received instructions from 
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Miss Olga Karani from the Respondent‟s offices on how to proceed on 

several matters coming up for hearing before this Tribunal and diligently 

instructed his colleague one Mr. Oduor to act as per the clients 

[Respondents] instructions. 

6. He avers that as they were handling a number of matters for the Respondent 

in respect of the party lists, before this tribunal, some in which they were 

exploring out of court settlement. The relay of instructions between the two 

Advocates led to the said Mr. Oduor inadvertently mistaking the instructions 

in another matter, being Complaint No. 374/2017 for instructions in the instant 

matter. Acting on wrong instructions, Mr. Oduor who received instructions 

from the Deponent, recorded consent with the Claimant herein to the effect 

that the Claimant‟s name would be ranked as number 3 in the Respondent‟s 

party nomination list for Wajir County Assembly under the Gender Minority 

Group.  

7. Mr. Orego further avers that the correct instructions were that the Parties 

were negotiating with a view to recording a consent in Complaint Number 

374/2017 while a response was to be filed in the instant matter. The said 

response in form of a Replying Affidavit sworn by one Olga Karani is duly 

attached.  

8. In the said Replying Affidavit, Olga Karani avers that any alterations to the 

initial lists were resultant of the need to balance representation to ensure that 

the final list had nominees reflecting various interests. 

9. The Respondent, through an affidavit sworn by its lawyer, contends that the 

consent order entered into was a mistake and therefore the same is voidable 

at the option of the Party that stands to suffer prejudice. Further, that the 

same was an honest mistake on the part of Counsel to the Respondent and 

in the interests of justice, a litigant should not be left to suffer for the mistake 

of its advocate. 
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Analysis and Determination 

10. From the foregoing, there are two main issues for determination. Firstly, 

whether the Respondent has made a case for setting aside the Consent 

Order of 27th Kuly 2017 and secondly, whether this Tribunal is satisfied to grant 

leave to the Respondent to respond to the Claim as prayed and to proceed 

and determine the complaint on its merits. 

 

a. Whether there is sufficient legal basis to set aside the Consent Order of 

27th July 2017 

11. According to the Court of Appeal‟s decision in Samuel Mbugua Ikumbu v 

Barclays Bank of Kenya Limited [2015] eKLR the variation of a consent 

judgment can only be on grounds that would allow for a contract to be 

vitiated. These grounds include but are not limited to fraud, collusion, 

illegality, mistake, an agreement being contrary to the policy of the court, 

absence of sufficient material facts and ignorance of material facts. 

12. The contract definition of mistake is „an erroneous belief that certain facts 

are true between the parties contracting‟. This means that a mistake in 

contract law should be with respect to facts that are a subject matter of the 

contract between parties, that is, „inter-parties’.  

13. Mistakes of fact are usually divided into two different categories: mutual 

mistake and unilateral mistake. A mutual mistake occurs when both parties 

are mistaken about the same term. A unilateral mistake occurs when only 

one party is mistaken about an essential term.  The mistake in the instant is a 

unilateral one whose remedy can either be rescission [if the 

Complainant/Respondent knows of the mistake, or reformation [if the 

Complainant/ Respondent did not know of the Respondent/Applicants 

mistake. 

14. Mistakes of Advocates even if they are blunders, should not be visited on the 

clients when the situation can be remedied.  In the Case of Lucy Bosire -vs- 
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Kehancha Div. Land Dispute Tribunal & 2 Others (supra) Odunga J held as 

follows: - “It must be recognized that blunders will continue to be made from 

time to time and it does not follow that because a mistake has been made a 

party should suffer the penalty of not having his case determined on its 

merits.  See Philip Keipto Chemwolo & Another -vs- Augustine Kubende [1986] 

KLR 492; [1982-88] 1 KAR 1036 at 1042; [1986-1989] EA 74.” 

15. However, it is not in every Case that a mistake committed by an Advocate 

would be a ground for setting aside orders of the Court.  In Savings and 

Loans Limited -vs- Susan Wanjiru Muritu Nairobi (Milimani) HCCS No. 397 of 

2002 Kimaru, J expressed himself as follows: - “It is the duty of the litigant to 

constantly check with her advocate the progress of her case‟. 

16. We note that the consent sought to be set aside was entered on Thursday 

27th July 2017 and the Replying Affidavit sworn by the Respondent‟s official, 

one Olga Karani is dated Wednesday 2nd August. The affidavit in support of 

the Notice of Motion in issue is sworn on Tuesday 1st August 2017. This would 

mean that there were two working/week days [Friday and Monday] 

between the realization of the alleged mistake and action by the 

Respondents. Even in the face of the tight timelines within which electoral 

processes occur closer to the elections date, this cannot be considered 

undue delay. 

17. We are therefore satisfied that the case for setting aside the Consent Order 

of 27th July 2017 is made.  

 

b. Whether there is basis to grant the Respondent leave to respond as prayed 

and to proceed and determine the Claim on its merits 

18. Having set aside the Consent Order of 27th July 2017, it follows that the Claim 

filed on 24th July 2017 remain on record. In view of the Respondnt‟s right to be 

heard, we are inclined to allow the prayer sought and accordingly, allow the 

prayer that the Replying Affidavit sworn by Olga Karani on 2nd August 2017 
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be deemed as the Respondent‟s response to the Claim. In any event, the 

Claimant has not opposed this prayer in response to the application.  

19. As stated above, the Respondent has further prayed that we proceed and 

determine this Claim on its merits. This prayer has not been opposed. Flowing 

from the foregoing and in view of the strict timelines, it would be beneficial in 

the interests of justice to look into the merits of the Claim and response 

thereto. 

20. A perusal through the impugned list indicates that the Respondents list under 

the marginalised category has 4 nominees all of Somali ethnicity. Their 

specific clans are not indicated. The Respondent in their Replying Affidavit 

have stated that the final list took into account all required marginalization 

parameters as per the law and that the Complainant‟s concerns seem to 

arise from a difference between her and the Governor, a factor that was not 

taken into consideration in compiling the final list. The Complainant in her 

letter to the Respondent while seeking IDRM also alluded to this difference 

with the Governor. 

21. The development of party lists remains the domain of the political party albeit 

with supervision of the Independent Electoral & Boundaries Commission, 

which has the Constitutional mandate to do so. This Tribunal merely exercises 

jurisdiction in ensuring that parties adhere to the relevant law of the land as 

well as their own party documents and guidelines.  In this instant no 

nomination guidelines were attached, however both parties alluded to 

observance of some internal processes towards compilation of the final list.  

22. On the basis of our analysis above, we find that the claim succeeds and that 

there is need for the party to reconsider its list to ensure that interests of 

marginalised clans and party members within the county in issue [Wajir] are 

taken into account. 

Orders 

23.   In light of the reasons advanced above, this Tribunal orders as follows: 
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a) THAT the Consent Order entered herein on 27th July 2017 be and is 

hereby set aside. 

b) THAT the Respondent be and is hereby ordered to reconstitute its list 

of nominees for Wajir County party nomination list-marginalised 

category to ensure that marginalised clans are represented. 

c) No orders as to costs. 

 

         DATED AT NAIROBI THIS 7TH DAY OF AUGUST 2017 

 

                 Milly Lwanga (Presiding Member) .................................................... 

 

                 Desma Nungo (Member)……................................................................. 

 

                 Paul Ngotho (Member).......................................................................... 


